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From Toleration to Supremacy:
A Review of Recent Supreme Court Decisions

Introduction
The title of this paper references nineteenth century Lu-
theran theologian Charles Porterfield Krauth, who wrote 
that error progresses in three stages:  first, to ask for toler-
ation, second to assert equal rights, and lastly to assert
supremacy.1 Recent Supreme Court and lower court deci-
sions, and legislation, show how rapidly error is advancing.  
I should note that this paper is intended for a lay audience, 
so it will not address every legal nuance that might be cov-
ered in a law review type article.  Please bear with me.

As Lutherans, we understand the distinction between Law 
and Gospel.  God’s Law does not save us.  It is “a curb, to 
contain great outbreaks of sin in the world… a mirror… by 
which the Holy Spirit reveals our sin to us, and … a rule, or 
guide, by which we know what 
pleases God.” 2 Civil law, good or 
bad, does not save us either; its 
primary purpose is the first use, to 
contain man’s natural wickedness.  
We also distinguish between 
God’s left hand kingdom and his 
right.

Secular society, however, does 
not make this distinction.  At a 
time when our society’s social mores more closely tracked 
the Judeo-Christian tradition, civil law also served, in part, 
the second use of the Law – a mirror of what society 
viewed as acceptable and unacceptable conduct.  Over the 
past century, however, civil society began to drift away 
from its religious moorings, and those with a more plural-
istic view sought to liberalize the law in a variety of areas.  
These ranged from those with which we might sympathize, 
such as repeal of the great Progressive achievement of 
Prohibition – to repeal of pietist “blue laws” – to things such 
as no-fault divorce, the legalization of abortion, and the 
decriminalization of sodomy.  That was the toleration 
phase.

But as Professor Krauth observed, toleration only lasts for 
a little while.  The quote, “everything not forbidden is com-

pulsory,” aptly summarizes the mindset of many.  Today, it 
is not enough that anyone who wants it can purchase birth 
control; rather, concepts of “rights” and “equality” are read 
to require that people must be able to force their employers 
to buy it for them.  It is not enough that abortion is legal; 
the government must fund it.

Some inconsistencies of modern progressive legal thought 
are almost comical.  We are told that an expectant mother 
has a right to privacy that guarantees partial birth abortion 
on demand for the full nine months.  Yet while she drives to 
the abortion clinic with her bumper sticker telling the gov-
ernment to “keep your laws off my body,” the coercive uto-
pians want her pulled over for not wearing her seat belt, 
and woe to her if she exercises her “choice” to stop at the 
drive-through for a large sugary drink or some french fries 
cooked in trans fat.

I want to be very clear that I am not in any way advocating 
that we should, or even could, entirely conform the stric-
tures of the civil law to what God requires in His Law.  That 
would be contrary to our confessions about free will and 
good works, for example in Articles XVIII (Of Free Will) and 
XX (Of Good Works) of the Augsburg Confession.  And of 
course, none of us can comply with God’s Law anyway.  
But the problem is that the world, and in particular the mod-
ern secular left, does not and cannot understand Christian 
liberty.

Indeed, today’s self-esteem driven society cannot accept 
the saying, attributed to French philosopher Voltaire, that “I 
disapprove of what you say, but I will defend to the death 
your right to say it.”  Silence is not construed as consent; 
failure to affirm is viewed as outright hostility.  No less an 
authority than the United States Supreme Court has now 
held that a law, that did nothing more than define marriage 
consistently with what is probably still in your dictionary, 
had “the purpose and effect to disparage and injure” homo-
sexuals.3

Even five years ago, how many of us would have believed 
that the Supreme Court would rule, in the view of five jus-
tices, that there is “no legitimate purpose” for the govern-
ment to define marriage as the union of one man and one 
woman?  Can there be any doubt, for those of us who sup-
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port traditional marriage, that the stage of “supremacy” of 
our opponents is upon us? 

The Legal Background Prior to 1990
The American legal system is based upon English com-
mon law, which developed from tradition and precedent 
over centuries of history.  Sodomy was a criminal offense 
at common law, and was forbidden by the laws of the orig-
inal 13 States when they ratified the Bill of Rights.4 Un-
til 1961, all 50 states had laws prohibiting sodomy.5 That 
year, Illinois became the first state to repeal its sodomy 
law, not specifically, but as part of a complete overhaul of 
its criminal code.  Most existing criminal statutes were re-
pealed en masse when Illinois adopted the Model Penal 
Code.  That Code, drafted by the American Law Institute,6

decriminalized most adult, consensual, private sexual con-
duct7 (although not prostitution).  Many other states also 
adopted it in some form.

No one believes that in colonial times, in 1961, or at any 
point in American history, there was a vast network of se-
cret police somehow enforcing the sodomy laws that were 
on the books.  Sodomy prosecutions were almost nonex-
istent in modern times even in states with such laws.8 The 
problem here is that activists were not content with toler-
ance, and immediately began pushing the pendulum to-
ward what they argued was equality.

The first significant legal precedent relating to same sex 
marriage, Baker v. Nelson,9 arose from the State of Min-
nesota.  In May 1970, two men applied for a marriage li-
cense in Minneapolis, which was denied because they 
were of the same sex.10 They then sued, arguing that re-
quiring the parties to a marriage to be of opposite sex vio-
lated various federal constitutional provisions.  In Octo-
ber 1971, the Minnesota Supreme Court unanimously re-
jected these arguments.11 The plaintiffs then appealed to 
the U.S. Supreme Court, which in a one sentence order 
issued in October 1972, dismissed the case for “want of a 
substantial federal question.”12

Ten years later, in August 1982, Michael Hardwick was 
observed committing homosexual sodomy and was arrest-
ed under Georgia’s sodomy law.  Notably, the district at-

torney did not file formal criminal charges against Hard-
wick, and the evidence showed that there had been no 
sodomy prosecutions in Georgia in several decades at 
least.13 Nonetheless, Hardwick sought a declaratory judg-
ment that the law violated the U.S. Constitution.  A lower 
federal court held that it did, but in June 1986, in a 5 to 4 
decision in Bowers v. Hardwick, the U.S. Supreme Court 
held that it did not.14

Hawaii and the Passage of DOMA
In December 1990, three homosexual couples applied for, 
and were denied, marriage licenses in the State of Hawaii.  
They sued, claiming discrimination, but the trial court dis-
missed the case, Baehr v. Lewin.  However, in May 1993, 
the Hawaii Supreme Court reinstated it, in a 4 to 1 deci-
sion.15 The Hawaii Supreme Court did not expressly order 
that same sex marriage be permitted.  However, it sent 
the case back for review under a standard of strict scruti-
ny.  This meant the State of Hawaii had to meet a high 
burden to prove why marriage should be between a man 
and a woman, and upon retrial, the plaintiffs won.  Ulti-
mately, the Hawaii courts did exercise some judicial re-
straint, and the lower court stayed its decision to allow the 
legislative process to govern.  In 1998, the state’s voters 
passed, with over 69% of the vote, Amendment 2, a con-
stitutional amendment that allowed the legislature, rather 
than the courts, to define marriage.16 However, the 
amendment did not explicitly prohibit same sex marriage.  
Marriage remained the union of one man and one woman 
in Hawaii until late 2013, when the legislature changed the 
law to allow same sex marriage.

The Baehr case really launched national awareness of 
same sex marriage as a potential issue, and led directly to 
the passage of the Defense of Marriage Act.  At that time, 
the concern raised was that if one rogue state court were 
to hold that same sex marriages must be allowed, homo-
sexual couples from other states would seek to be married 
there, then return to their home states and claim to be val-
idly married.  As dissenting Justice Walter Meheula Heen 
warned, “This court should not manufacture a civil right 
which is unsupported by any precedent, and whose legal 
incidents—the entitlement to those statutory benefits—will 
reach beyond the right to enter into a legal marriage and 
overturn long standing public policy encompassing other 
areas of public concern.  This decision will have far-
reaching and grave repercussions on the finances and 
policies of the governments and industry of this state and 
all the other states in the country.”17

Initially, I think most people viewed the Hawaii situation as 
an outlier, an activist court similar to the California Su-
preme Court in the 1980s, where voters eventually re-
moved left wing judges.  Even in Hawaii, nearly 70% of 
the electorate voted to overturn the court’s action.  

But to avoid a situation where one state could dictate poli-
cy for the other 49 states and the federal government, in 
1996 Congress passed the Defense of Marriage Act with 

Balance-Concord, Inc.
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broad bipartisan support.18 DOMA, House Resolution 
3396, passed the U.S. House by a vote of 342-67.  Yes 
votes came from 118 of the 198 Democrats, including 
Richard Durbin, Charles Schumer, and current Minority 
Whip Steny Hoyer.  The Senate passed it by a vote of 85-
14, with yes votes from the likes of Joe Biden, Patrick 
Leahy and then Minority Leader Tom Daschle.  It was 
signed into law by President Bill Clinton on September 21, 
1996, just 11 days after passage by Congress.19

DOMA contained only two provisions.  Section 2 says that 
no state is required to recognize a same sex marriage 
from another state.  Section 3, which has now been struck 
down by the U.S. Supreme Court, states simply, “In deter-
mining the meaning of any Act of Congress, or of any rul-
ing, regulation, or interpretation of the various administra-
tive bureaus and agencies of the United States, the word 
‘marriage’ means only a legal union between one man and 
one woman as husband and wife,20 and the word ‘spouse’ 
refers only to a person of the opposite sex who is a hus-
band or a wife.”  DOMA did not ban same sex marriage, 
nor did it place any limits on the ability of states to define 
marriage in whatever way they saw fit; indeed, it expressly 
empowered states to follow their own definitions.  What 
DOMA did do was establish a uniform definition of mar-
riage for purposes of federal law.  Many people may have 
assumed that DOMA would settle the marriage issue.  
They were wrong.

From DOMA to Windsor
In 2003, in Lawrence v. Texas, the Supreme Court struck 
down Texas’ law banning homosexual sodomy, in the pro-

cess overruling Bowers v. 
Hardwick, its 1986 decision to 
the contrary.21 The Court 
ruled that prohibiting such pri-
vate conduct “is an invitation… 
to discrimination” and 
“demeans the lives of homo-
sexual persons.” 22 In dissent, 
Justice Scalia warned, “This 
reasoning leaves on pretty 
shaky grounds state laws limit-

ing marriage to opposite-sex couples.”23

Justice Scalia was proved right less than five months later, 
when in a 4 to 3 decision the Massachusetts Supreme Ju-
dicial Court, in Goodridge v. Department of Public 
Health,24 found a constitutional right to same sex marriage.  
This launched strenuous campaigns to amend state con-
stitutions to maintain traditional marriage, on one hand, 
and to expand the reach of same sex marriage, either by 
lawsuit or by legislation, on the other.  Currently, sixteen 
states25 and the District of Columbia permit same sex mar-
riage, with the matter unresolved in New Mexico.  Twenty-
nine states have constitutional provisions defining mar-
riage as the union of one man and one woman.  The re-
maining four states – Indiana, Pennsylvania, West Virginia 
and Wyoming – define marriage by statute.

The California Supreme Court was the second, after Mas-
sachusetts, to find a right to same sex marriage, which it 
did on May 15, 2008, by a vote of 4 to 3 (In re Marriage 
Cases).26 Subsequently, voters passed Proposition 8 by 
52.2% to 47.8%, amending the California constitution to 
provide that “only marriage between a man and a woman 
is valid or recognized in California.”27 Many pre-election 
polls showed Proposition 8 losing.  But it passed, ironically 
due in large part to the election of Barack Obama.  Enthu-
siasm for Obama, who opposed the measure, caused his-
torically high turnout among African-American voters, who 
supported traditional marriage in greater numbers than 
other ethnic groups and carried Proposition 8 to a win 
even in Los Angeles County.28 Proposition 8 was upheld 
by the California Supreme Court in May 2009, in Strauss v. 
Horton.29 Following that decision, same sex marriage ad-
vocates filed suit in U.S. District Court to challenge the 
constitutional provision, and in August 2010, that Court 
struck it down (Perry v. Schwarzenegger), setting the 
stage for an appeal by Proposition 8 proponents that end-
ed up in the U.S. Supreme Court.30

U.S. v Windsor
Meanwhile, the Windsor case began in 2009, when the 
survivor of two New York women who the court described 
as “married in a lawful ceremony in Ontario, Canada” 
claimed federal estate tax exemption as a “surviving 
spouse.” 31 Federal tax law permits a complete exemption 
from estate tax for any bequest between spouses, and 
Windsor also wanted this exemption.

The IRS initially denied the exemption based on the defini-
tion of marriage contained in DOMA, but after Windsor 
filed her lawsuit, President Obama determined that he 
would no longer defend DOMA in court.  Nonetheless, he 
continued to enforce the law, and the IRS refused to grant 
Windsor the tax refund she sought.  As a result, the U.S. 
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District Court ruled in favor of Windsor, held that the defini-
tion of marriage in section 3 of DOMA was unconstitution-
al, and ordered the IRS to refund the tax paid.  This deci-
sion was ultimately affirmed, and in the process the U.S. 
Supreme Court struck down Section 3 of DOMA, the provi-
sion defining marriage as the union of one man and one 
woman for purposes of federal law.

Windsor was a 5 to 4 decision,32 splitting the court along 
liberal and conservative lines, with Justice Kennedy 
providing the swing vote and writing the majority opinion.  
Parts of the opinion are almost a parody of touchy-feely 
jurisprudence.  Acknowledging that until recent years mar-
riage between a man and a woman was universally recog-
nized, Kennedy wrote, “For others, however, came the 
beginnings of a new perspective, a new insight … New 
York acted to enlarge the definition of marriage to correct 
what its citizens and elected representatives perceived to 
be an injustice that they had not earlier known or under-
stood.” 33

What you may not know is that Windsor and Speyer, the 
decedent, were not actually married.  Not just because of 
DOMA, but because New York did not permit same sex 
marriage in 2009, when Speyer died.  The lower court ig-
nored this fact, and had no problem deeming the marriage 
valid because, it said, “we predict that New York… would 
nevertheless” have recognized the women as “married.” 34

Justice Kennedy glossed over this issue, simply stating in 
conclusory fashion that the two women “were married in a 
lawful ceremony in Ontario, Canada.” 35 This is not quite 
consistent with Justice Kennedy’s statement later in the 
opinion attacking DOMA because it “departs from this his-
tory and tradition of reliance on state laws to define mar-
riage.” 36

What you also may not know is that in some respects, the 
litigation was a sham, because there were not two adverse 
parties.  Windsor won at the trial court level, and the ad-

verse party there, the U.S. government, didn’t challenge 
the ruling.  Justice Scalia argued in dissent that the case 
should have stopped there – both parties got what they 
wanted, so why did the litigation continue?  He wrote, “The 
further proceedings have been a contrivance, having no 
object in mind except to elevate a District Court judgment 
that has no precedential 
effect in other courts, to 
one that has preceden-
tial effect throughout the 
Second Circuit, and then 
(in this Court) prece-
dential effect throughout 
the United States.” 37

Remember the caption 
of the case, listing the 
parties as U.S. v. Wind-
sor.  If neither the U.S. 
nor Windsor objected to 
the trial court’s ruling, 
why did the case contin-
ue? 38

The Windsor holding has been widely publicized.  The 
Supreme Court majority first couched its decision in the 
language of equality, ruling that under DOMA, “same-sex 
married couples have their lives burdened” and can’t ob-
tain benefits they would have otherwise received.39 It 
made this argument notwithstanding the fact that they did-
n’t receive such benefits before DOMA was enacted (no 
states then recognized same sex marriage), and even 
though there are many other areas – for example, sham 
marriages for immigration purposes – where marriages 
are recognized by states but not the federal government.40

This argument is also circular, because it first assumes 
that a same sex marriage is a marriage, in order to assert 
that those in such a relationship should be entitled to the 
status of marriage.  There are many other situations where 
two people live together for many years, love one another, 
share financial burdens, own property together, and even 
have a familial relationship.  For example, I knew two el-
derly sisters who were members of our congregation and 
met all these criteria.  They were wonderful people, and 
their love and support for one another should be admired.  
But their relationship, though it may have shared certain 
outward characteristics of a marriage, was not a marriage, 
and the fact that they did not receive certain tax benefits 
does not mean they suffered unconstitutional discrimina-
tion.

Beyond the equality arguments, the Windsor Court also 
laid the groundwork for the “supremacy” stage, finding that 
DOMA “demeans” (that same word from Lawrence) same 
sex couples, “humiliates” their children, and was motivated 
by “a desire to harm a politically unpopular group.” 41

Think about that for a moment – laws banning polygamy, 
for example, surely have the same effect on those who 
choose to engage in that practice.  Brown v. Buhman,42

“It is the duty of the ex-
ecutive – the governor or 
the attorney general – to 
see that the laws are 
faithfully enforced.  The 
problem is that if an ex-
ecutive doesn’t like a 
law...he can refuse to de-
fend it, and a single 
plaintiff and a single 
judge can effectively re-
peal a law passed...by 
the people.”
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Rev. John Fehrmann 612-940-1927 or 763-561-6470 (Wendy).  
Send registrations to theacl@theacl.org.  The Congress is co-
sponsored by the ACL and the Luther Academy.
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decided in December 2013 just one week before this arti-
cle was written, struck down a portion of Utah’s law ban-
ning polygamy in part in reliance upon Windsor.  More to 
the point, how long will the laws of the remaining states 
that maintain natural marriage withstand the accusation 
that they “demean” same-sex couples?  Windsor didn’t 
address DOMA Section 2, which maintains the definition of 
marriage consistent with what Justice Kennedy described 
as “within the authority and realm of the separate 
states,” 43 but I predict that it too will fall within five years.

Hollingsworth v. Perry
On the same day Windsor was decided, the second gay 
marriage case before the Supreme Court, Hollingsworth v. 
Perry, was also decided.  This case is in some ways more 
interesting from a technical standpoint, and perhaps even 
more dangerous to the rule of law.  

What you may not know about the Hollingsworth case is 
that the typical liberal-conservative split did not occur.  
Conservatives Roberts and Scalia joined liberals Ginsburg, 
Breyer and Kagan in the majority.  On the other side Jus-
tice Kennedy wrote the dissent, joined by conservatives 
Thomas and Alito, and Obama appointee Sotomayor.  
Why?

The basic rationale of Windsor is outlined above – the Su-
preme Court held that the traditional definition of marriage 
was discriminatory.  We may disagree with the outcome, 
but the result is at least fairly easy to understand.  The 
Hollingsworth case is more complex, and requires a brief 
detour into the world of legal technicalities to study the 
concept of standing, which is fundamental to explaining 
what happened in Hollingsworth.  

Not just anyone can file a lawsuit.  To be a plaintiff, one 
must have standing, which usually means (1) an injury 
(economic or otherwise), (2) caused by the defendant, (3) 
that the court can fix.  Standing can be an incredibly com-
plicated issue, with books and Supreme Court cases de-
voted to the issue.  

To vastly oversimplify, think of it as a “no-tattling” rule for 
the courts.  They don’t want to hear disputes brought by 
parties who don’t have a direct interest in the case.  Say 
on the playground, Donny punches Paul, and Tommy goes 
to the teacher to tattle on them.  Paul has standing to sue 
Donny; he’s been punched.  Donny certainly cares what 
happens, because he may be punished.  But Tommy has 
not been punched, and whatever happens to Donny won’t 
affect Tommy.  Tommy does not have standing in the dis-
pute between Donny and Paul, and the teacher doesn’t 
care if Tommy thinks Donny’s punishment is too harsh, or 
too lenient.  It’s none of his business, at least as far as the 
teacher – or the court – is concerned.  And, once the pun-
ishment is handed out to Donny and accepted, no one has 
any business continuing to argue about it.

Recall that Proposition 8 was challenged in California state 
court, but the California Supreme Court upheld its validity.  
At that point, opponents filed suit in U.S. District Court in 
San Francisco.  The Governor of California and the Cali-

fornia Attorney General refused to defend the statute, so 
the original proponents of the Proposition 8 ballot initiative 
sought to intervene to defend the law, and were granted 
leave to do so.  Dennis Hollingsworth, the appealing party, 
was a California state senator and member of the ballot 
initiative committee.  

The U.S. District judge ruled that Proposition 8 violated the 
U.S. Constitution, and the Court of Appeals affirmed it in a 
2 to 1 decision.  The case then was appealed to the U.S. 
Supreme Court.

The majority opinion in Hollingsworth, written by Chief Jus-
tice Roberts, found that once the State of California re-
fused to defend its own law, the case should have been 
over, similar to Justice Scalia’s argument in dissent in the 
Windsor case.  It held that the initiative proponents lacked 
standing, ruling that “we have never before upheld the 
standing of a private party to defend the constitutionality of 
a state statute when state officials have chosen not to.” 44

The basis of this argument is that it is the state executive 

Rev. Dr. Paul A. Zimmerman
June 25, 1918 - January 28, 2014 

Resolute, Unwavering, Unimpeachable,
a True Servant and a Man of God

The above words describe a modern hero of the One, 
True, Christian faith, Rev. Dr. Paul A. Zimmerman, at 
the age of 95 being called to victory in his Lord, Jesus 
Christ, on January 28, 2014.  

Rev. Dr. Zimmerman served as president of Concordia 
University - Chicago, Concordia University - Ann Arbor, 

Concordia University - Seward and Chair-
man of President J.A.O. Preus' Fact Find-
ing Committee of 1970 that investigated 
doctrine taught at Concordia Seminary, 

St. Louis.  That resulted in the 1972 REPORT OF THE 
SYNODICAL PRESIDENT to The Lutheran Church—
Missouri Synod in Compliance with Resolution 2-28 of 
the 49th Regular Convention of The Synod, held at 
Milwaukee, Wisconsin July 9-16, 1971, which declared 
certain positions to be false doctrine not to be tolerated 
in the Church of God.

For such a time as this God also gave our beloved 
Synod such giants as the likes of Rev. Dr. J. A. O. Pre-
us, Rev. Dr. Karl Barth, Rev. Dr. Elmer Foelber,  
Rev. Dr. Armin Moellering, Rev. Dr. Paul Streufert, 
Rev. Ewald J. Otto and the "Faithful Five" professors at 
Concordia St. Louis: Rev. Drs. Martin Scharlemann, 
Robert Preus, Richard Klann, Lawrence Wunderlich 
and Ralph Bohlmann who held fast to the faith once 
delivered to the saints.

As one who served on the Concordia Seminary Board 
of Control 1971-83, the editor witnessed their coura-
geous stand for the truth of God's Holy Word.  It is also 
noted that it was January 20, 1974, that the infamous 
walk out of the faculty majority occurred at Concordia 
St. Louis.  Today, there is clearly a need in our Synod 
again for stalwart men of God like those named. 
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officers who are charged with enforcing and defending 
state statutes, not private citizens.  There is some merit to 
this argument; presumably the executive has both the re-
sources and the incentive to mount a proper defense.  Al-
lowing private parties to defend constitutionality presents a 
risk that they will not do a good job, or even that they may 
collude in the outcome.

The dissent, however, pointed out that California law and 
the California Supreme Court both hold that initiative pro-
ponents do have standing.  Justice Kennedy (who at least 
was consistent in finding standing in both cases) wrote that 
“the State Supreme Court’s definition of proponent’s pow-
ers is binding on this Court.” 45 Further, “the very object of 
the initiative system is to establish a lawmaking process 
that does not depend upon state officials.” 46 “Giving the 
Governor and attorney general this de facto veto will erode 
one of the cornerstones of the State’s governmental struc-
ture.” 47 California state law gives the proponents of a bal-
lot initiative official status and the right to defend it, so, in 
my view, the Court erred in denying them standing in this 
case. “

The end result of the Hollingsworth holding is in my view 
very dangerous for the American legal system.  It is the 
duty of the executive – the governor or the attorney gen-
eral – to see that the laws are faithfully enforced.  The 
problem is that if an executive doesn’t like a law, as in Hol-
lingsworth, he can refuse to defend it, and a single plaintiff 
and a single judge can effectively repeal a law passed by 
the legislature or by the people.

Actually, the situation is even worse than that.  Consider 
the present Obamacare situation.  It is quite clear that the 
employer mandate/tax is effective January 1, 2014.  Yet 
the President says he won’t enforce it.  Can anyone sue?  
The answer, probably, is no, because no one has stand-
ing.  No one is specifically “injured” here by a law not be-
ing enforced.  A party who is being taxed can challenge 
the validity of the tax he is required to pay, but no one has 
standing, generally, to contest someone else’s taxes – or 
lack thereof – and argue that the other person should be 
paying more.

It is easy to see what problems could ensue.  What if a 
future Republican president doesn’t like the estate tax?  
Congress won’t repeal it.  Could he simply grant a “waiver” 
to all estates, and refuse to collect the tax?  The answer 
may be yes, because no one would have standing to chal-
lenge such action.  The ultimate constitutional answer for 
failure to perform official duties is impeachment, but that is 
an extreme remedy and one difficult and unlikely to be im-
plemented.  Our constitutional system cannot be main-
tained in the face of a public willing to tolerate widespread 
lawlessness by their elected officials.

Mark O. Stern, Esq.
Burke, Warren, MacKay & Serritella, P.C 

Mark O. Stern is an attorney in private practice in Chicago, Illinois.  He 
served as a delegate to the 2013 LCMS Convention and was re-
elected by the Convention to serve as a Regent of Concordia Universi-
ty Chicago.  His affiliations are listed for identification purposes only, 

and any views expressed herein are his and not necessarily those of 
his firm or of Concordia University.

Note from Mr. Stern:  Readers should be aware that this area of law 
continues to change with incredible rapidity. The Utah case that 
partially invalidated Utah’s polygamy ban was decided on December 
13, 2013. After this article was originally prepared for publication in 
mid-December 2013, several other federal judges have ruled on 
marriage redefinition. On December 20, 2013, a different federal 
judge in Utah held unconstitutional Utah’s definition of marriage as 
between one man and one woman, in Kitchen v. Herbert (Case No. 
2:11-cv-00217-RJS (D. Utah), available at http://
www.utd.uscourts.gov/documents/213cv217_memdec.pdf). ; On 
December 23, 2013, a judge ordered Ohio to recognize out-of-state 
same sex marriage in connection with the issuance of death certifi-
cates, in Obergefell v. Wymyslo (Case No. 1:13-cv-501, 2013 WL 
6726688 (S.D. Ohio)). On January 14, 2014, a judge invalidated 
Oklahoma’s constitutional and statutory definition of marriage as one 
man and one woman, in Bishop v. U.S. ex rel. Holder (Case No. 04-
CV-848-TCK-TLW, 2014 WL 116013 (N.D. Okla.)). This list is cur-
rent as of January 31, 2014. All of the cases listed above are trial 
court decisions and are currently being appealed to higher courts by 
the state authorities.
—————————————————————
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Report from Our Mission-
ary in Papua New Guinea:  
Rev. Jeffrey Horn

“...I am very grateful to the LCA for gathering this offering 
to support our mission work in Papua New Guinea.
“We have been here for five months now.  I have learned 
Pidgin fairly well.  I have begun preaching and offering 
Bible Studies for pastors and congregations.  The new 
school year starts on February 10, and at that point I will 
begin my teaching duties here at Timothy Lutheran Semi-
nary.
“These first months have been enlightening.  The mission 
work done by the LCMS in PNG was extensive and it bore 

good fruit.  Our partner church, the Good New Lutheran 
Church is widespread.  It has many pastors and congrega-
tions.  Yet many of these congregations and pastors face 
big challenges.  Many of the pastors need further educa-
tion.  A pernicious Trinitarian heresy has spread to many 
congregations.  It is much more widespread than I had 
expected.  I will have much preaching and teaching to con-
front this.
“Also many congregations have no access to the Small 
Catechism.  It is available in Pidgin, but most folks in the 
rural areas don't speak Pidgin, 
they only know Enga.  While it has 
been translated into Enga, no cop-
ies are available.  My goal is to 
thoroughly present the Catechism 
to all of the Pastors and congrega-
tions, but copies will have to be 
made in order to do this.
“The liturgy is dying here in the 
congregations.  The old hymnal produced when our mis-
sionaries were here is out of print.  A new hymnal has 
been published by the other Lutheran denomination here, 
but it is expensive and it does not have good hymnody in 
it.  Somehow good liturgical resources need to be printed 
in a hurry in order for pastors to be able to start leading 
their congregations to follow healthy liturgical practice.  I 
don't think its too late to lead them into good worship prac-
tice, but it likely will be in ten years if we allow things to 
continue as they are.
“There is a hunger for Holy Communion here, but wine is 
barely available.  Where it is available a single bottle can 
cost 25 dollars, which is about two weeks offering for a 
small congregation.  A pastor  often has to travel two days 
just to get a bottle.  In the remote areas of the jungle some 
congregations have gone years without the Supper be-
cause wine is unavailable.  The LCMS used to help with  
distributing wine.  I hope that a partnership can be estab-
lished again so that good sacramental practice will be re-
newed and restored.  I don't know how this will work out 
but I will let you know more when we  learn more.
“The mission work being done here is as confessional Lu-
theran as it can get.  We are strengthening the preaching 
of the Word, the administration of the sacraments, as well 
as helping to renew good liturgical and catechetical prac-
tice.
“In order to do this we will need Bibles and Catechisms 
and hymnals and wine.  Please keep us in your prayers.  
Please help us with any expertise you can access.  Your 
encouragement and support will make a difference.  By 
God's grace good things will happen here, to His glory.
“In Christ,
Pastor Jeffrey Horn
Missionary / Theological Educator Papua New Guinea”
—————————
Ed. Comment:  We urge Clarion readers to continue to sup-
port Rev. Horn with your prayers and monetary gifts.  
Please send checks to:  Lutheran Concerns Association, 
1320 Hartford Avenue, Saint Paul, MN 55116-1623.  Mark 
the memo line:  “New Guinea Mission Project.”  Thank you!

During the past year, Clarion readers generously donated 
$1,610.00 for the missionary work of Rev. Jeffrey Horn in 
Papua New Guinea.  On January 20, 2014, during the Lu-
theran Concerns Association Conference, Rev. Mich-
ael Kumm, chairman of the LCMS Board of Directors, accept-
ed a check on behalf of Rev. Horn.  Papua New Guinea is 
part of an island (shared with two Indonesian provinces) in 
the tropical Pacific Ocean.  Rev. Horn wrote the following 
report for the Clarion on January 21.

“There is a 
hunger for Ho-
ly Communion 
here, but wine 
is barely avail-
able.”
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